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)

L. VAN NESS, University of California 
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Assistant Vice President for Laboratory 

)

Administration, Individually;
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COMPLAINT


Plaintiffs, by and through counsel, for their cause of action against the Defendants say as follows:

THE PARTIES
1.
Plaintiff Robert V. Gentry is a citizen of the State of Tennessee who resides in the Eastern District, and Plaintiff, The Orion Foundation, is a non-profit organization incorporated and organized in the State of Tennessee with its principle place of business in the Eastern District, responsible for the funding of Plaintiff Gentry’s work.

2.
Based upon information and belief, Defendants Paul Ginsbarg, Simeon Warner, Sarah Thomas, and Jean Poland are employees of Cornell University, Ithaca, New York.  Based upon information and belief, service may be obtained on Paul Ginsbarg at his residence at 507 Cayuga Heights Rd., Ithaca, New York 14850; on Simeon Warner at his residence at 274 Floral Ave., Ithaca, New York 14850; on Sarah Thomas at her residence at 415 Hanshaw Rd., Ithaca, New York 14850; and on Jean Poland at her residence at 523 The Parkway, Ithaca, New York 14850.

3.
Based upon information and belief, Defendants John C. Browne and Rick Luce are employees of Los Alamos National Laboratory and the University of California System.  Based upon information and belief, service may be obtained on John C. Browne and Rick Luce at their place of work at The Office of the Director, Los Alamos National Lab, Building SM30, Mailstop A-100, Bikini Atoll Rd., Los Alamos, New Mexico 87545. 

4.
Based upon information and belief, Defendant Robert L. Van Ness is employed by The University of California System, upon whom, based upon information and belief, service of process may be obtained at his place of work at the Laboratory Administration Office, 1111 Franklin St., 5th Floor, Oakland, California 94607-5206.

5.
Based upon information and belief, Defendant Cornell University is a contract or statutory university located in Ithaca, New York.  Based upon information and belief, Cornell may be served at the Office of University Counsel, 300 CCC Building, Garden Ave., Ithaca, New York 14853.

6.
Based upon information and belief, Defendant Los Alamos National Lab is a Department of Energy sponsored research institution operated and administered by the University of California System.  Based upon information and belief, LANL may be served at the Office of Laboratory Counsel, P. O. Box 1663 Mail Stop, A-187, Los Alamos, New Mexico 87545; and/or pursuant to F.R.C.P. 4, service upon Defendant NSF is by: U.S. Attorney for the Eastern District of Tennessee, Mr. Harry S. Mattice, Jr., 800 Market Street, Suite 211, Knoxville, TN, 37902, upon the United States through the United States Attorney General, Mr. John Ashcroft, U.S. Department of Justice, 950 Pennsylvania Ave. NW, Washington, D.C., 20530-0001

7.
Based upon information and belief, Defendant The University of California System is a land grant university of the State of California. Based upon information and belief, The University of California may be served at the Office of General Counsel to Regents of the University of California, 1111 Franklin St., Oakland, CA 94607.

8.
Based upon information and belief, Defendant the National Science Foundation is an independent federal agency.  Pursuant to F.R.C.P. 4, service upon Defendant NSF is by: U.S. Attorney for the Eastern District of Tennessee, Mr. Harry S. Mattice, Jr., 800 Market Street, Suite 211, Knoxville, TN, 37902, upon the United States through the United States Attorney General, Mr. John Ashcroft, U.S. Department of Justice, 950 Pennsylvania Ave. NW, Washington, D.C., 20530-0001, and upon the NSF through NSF, Office of the Director, 4201 Wilson Blvd., Suite 12050, Arlington, VA 22230.

9.
Based upon information and belief, Defendant the Department of Energy is a department of the U. S. government.  Pursuant to F.R.C.P. 4, service upon Defendant DOE is by: U.S. Attorney for the Eastern District of Tennessee, Mr. Harry S. Mattice, Jr., 800 Market Street, Suite 211, Knoxville, TN, 37902, upon the United States through the United States Attorney General, Mr. John Ashcroft, U.S. Department of Justice, 950 Pennsylvania Ave. NW, Washington, D.C., 20530-0001, and upon the DOE through DOE, Lee, Lieberman, Otis General Counsel Office, U.S. Department of Energy, Room 6A-245, 1000 Independence Ave., SW, Washington D.C. 20585.

JURISDICTION AND VENUE
10.
Jurisdiction is conferred upon this Court pursuant to 28 U.S.C. § § 1331 and 1343 because the matters in controversy arise under the Constitution and laws of the United States.  This Court has supplemental jurisdiction to hear the state claims of the Plaintiffs under 28 U.S.C. § 1367(a).

11.
Jurisdiction also is conferred upon this Court pursuant to 28 U.S.C. § 1332 because there is complete diversity of citizenship between the Plaintiffs and all Defendants and the matter in controversy, exclusive of interest and costs, exceeds the sum of seventy-five thousand dollars.

12.
Venue is proper in this Court under 28 U.S.C. § 1391(b) because a substantial part of the events that gave rise to Plaintiffs’ claims took place within Knox County, the Eastern Division of the District of Tennessee.

PRELIMINARY STATEMENT

13.
This is a civil rights action against employees and the agencies of the Los Alamos National Laboratory (LANL), the University of California System, the National Science Foundation (NSF), the United States Department of Energy (DOE) and Cornell University (Cornell) for depriving Plaintiffs Robert V. Gentry and the Orion Foundation of established constitutional and statutory rights.

14.
This action seeks a judgment declaring that the regulation, policies and administration of the above-named defendants prohibiting and suppressing the publishing of legitimate scientific work on an open, federally and state funded scientific forum contravenes the First, Fifth and Fourteenth Amendments to the United States Constitution (U. S. Const. Amend. I, V, XIV.) and 42 U.S.C. § 1983 as well as Article I, §§ 3, 8 and 11 of the Constitution of the State of New York.  This proceeding also seeks an injunction against the current administrators of the arXiv database and Cornell University enjoining them from continuing to prohibit and suppress the submission and posting of Plaintiff Gentry’s scientific work, as well as damages resulting from such prohibition and suppression.

GENERAL BACKGROUND

15.
Over the past several decades, the vast majority of both the academic and governmental science community has come to regard the “big bang” theory of the universe’s creation as irrefutable fact.  The scientific community has been extremely effective in disseminating this particular theory throughout the world.  Until recently, this dissemination has occurred with virtually no dissent.  Without such dissent, the major medias of the United States have reported this theory as scientific truth, influencing not only the taxpaying public, but also legislators in Congress who use this information as the basis for funding an increasing number of astrophysical projects.  The federal and state governments have invested mammoth sums of money in such programs in the hope that the mysteries of the “big bang” theory will ultimately be revealed.


Recently a small, but growing number of scientists, have advanced theories and offered evidence suggesting that the universe was indeed created in conformity with the literal text of the Bible.  This “creationist” theory postulates that science and the Bible are not in conflict, and that indeed science supports the theory of a Biblical creation by God.  These creationist theories have met with considerable skepticism, derision and open scorn by the mainstream scientific community.  Many in this community see the creationist theory as not merely a philosophical threat to the “big bang” theory, but also a scientific threat, which if successfully validated would undermine the evolutionary science foundation, which has been considered the starting point for all astro-physical and cosmologist studies.  Decades of “established” evolutionary theory would be subject to scientific refutation, potentially creating a scientific reawakening among the public and media.  Consequently, there has been a concerted effort by academic and governmental theorists and researchers, as well as certain government officials, to suppress the creationist idea.


As a result of this suppression, the mainstream media has generally not broadcast or published the creationist theory of the universe to the public.  This lack of acknowledgment has not only damaged the scientific community, but perhaps more importantly it has denied to the average American citizen the idea that Biblical teachings and science are in fact in concert with one another and that evolution is not absolute, infallible fact.  The American taxpayer is aggrieved by this suppression, as millions and millions of dollars are funneled into governmental projects that presume to validate the “big bang” theory of the universe almost without question.  The American education system is also denied information that would be invaluable in the teaching of our children.  Our public schools today produce graduates who take for granted that the “big bang” theory is the de facto manner in which the universe was created.  Finally, American Christians are particularly harmed by this refusal of the scientific and governmental community to acknowledge the creationist theory as a possible viable alternative to “big bang.”  Many Christians thirst for information that will scientifically confirm their long-held belief that the book of Genesis is indeed the blueprint for the universe’s creation.   Instead of Christian parents’ children being “cleansed” of their religious belief in creationism by the school systems, a creationist alternative would allow children and parents alike to consider another scientific viewpoint.  Creationist scientists and scholars are not asking for their ideas to be embraced by the entire scientific community as fact, but rather merely they ask for an opportunity to present their ideas and invite open debate, which is ultimately beneficial for all Americans.

16.
In August of 1991 Paul Ginsparg created an internet-based database that was intended for usage by a small community of physicists.  This database served as a repository of treatises, papers, and journals whereby physicists could present new theories and studies to the scientific community.  It allowed for an undemanding manner of submission and ease of retrieval.  It was an experimental means of circumventing the problems that are related to research journals.  The usage of the database expanded exponentially, very soon becoming the primary means for communicating ongoing research information in the high-energy physics area.  The database soon received the label arXiv.  There are now many thousands of users from over 70 countries, in all disciplines of physics, of the arXiv’s database.  It processes tens of thousands of electronic transactions per day and is one of the largest internet archives in the world.  The database is almost entirely automated, inexpensive to operate, and accessible to anyone with a computer connection.  It has become the preeminent tool for the quick and effortless exposition of information in the physics community.   arXiv has also become the primary outlet for government and media acquisition of new physics ideas and discoveries.  Thus arXiv has become one of the foundations that Congress relies upon for scientific ideas that will be the basis for legislation and funding.  The public, through the media, is largely informed about new physics discoveries and proofs through works submitted to arXiv.

STATEMENT OF FACTS
17.
In 1995 arXiv was awarded a grant of over a million dollars by the National Science Foundation (NSF), an independent federal agency.  This grant was awarded to support the effective administration and operation of the database.  arXiv was located at the Los Alamos National Laboratory (LANL), a national laboratory administered and operated by the Defendant University of California System on the behalf of the Defendant Department of Energy (DOE).  Personnel that worked with arXiv were/are employees of the Defendant University of California System.  

18.
According to the LANL/arXiv posting website, the primary purpose for arXiv is to serve as an “open archives initiative”, concentrating physics documentation into a single database.  It is an inclusive avenue of submission and retrieval for the physics community.  The arXiv system “is a far more democratic” method for the scientific exchange of ideas, where physicists “don’t have to be within the inner circle of accepted colleagues” in order to submit and retrieve.   

19.
On February 28, 2001, Plaintiff Gentry transmitted ten scientific papers, using his authorized password, to the LANL/arXiv preprint archive.  These papers were entitled “Flaws In the Big Bang Point to GENESIS, A New Millennium Model of the Cosmos.”  The papers were organized by subject matter into ten parts, providing a symmetry that one mammoth paper could not afford.  

20.
Plaintiff Gentry received an authorless e-mail from the arXiv site stating that his “title and abstract will appear in the next mailing exactly as below.”  The e-mail included a copy of Plaintiff Gentry’s text as well as directions on how to correct any problems.  At this time, no personnel at LANL or arXiv questioned the validity of Plaintiff Gentry’s password or the manner in which he submitted the papers.  Plaintiff Gentry’s papers were scheduled to be released at 10 p.m. that evening.  

21.
Prior to the scheduled release of the papers, Defendant Simeon Warner, a LANL employee and archivist, deleted Plaintiff Gentry’s submission.  Defendant Warner sent an e-mail to Plaintiff Gentry stating simply that he had to submit his papers as one large paper or not submit them at all.  The scientific validity of the treatise was never questioned by Defendant Warner.

22.
Soon thereafter, Plaintiff Gentry responded to Defendant Warner’s decision to delete the submission, asking for reconsideration.  Plaintiff Gentry explained that the point of the ten-part paper was to provide a more comprehensible document.  He also explained the importance of the timing of the posting, in that he had coincided the posting with certain letters and references about said papers to various scientific journals.  Plaintiff Gentry received no response.

23.
The arXiv database has no guidelines advising potential submitters as to the necessity of filing large, singular works.  In fact, the arXiv website advises potential submitters to consider whether the size of their document is too large.  The arXiv site states that unnecessarily large formats are discouraged due to download times and inefficiency.  The guidelines specifically state that “large figures (are to be) put in separate files so that they can be downloaded individually if required.”  The guidelines advise that “it is possible that you will receive a notification message asking you to take a few simple steps to convert your biggest files into more suitable formats…”  

24.
On March 5, 2001 Plaintiff Gentry again tried to submit the paper, again in its original ten-part format.  Again he received an e-mail stating his submission was accepted and that the papers would soon be posted that day.  Defendant Warner again deleted the submitted papers again informing Plaintiff Gentry that the work must be published as one paper.

25.
Plaintiff Gentry again submitted inquiries to arXiv’s administration as to the reason for the deletion of his submissions.  A couple of weeks later, he was informed not only were his papers in an inappropriate format and would not be posted, but his arXiv’s password was revoked, preventing him from posting anything in any format.

26.
Plaintiff Gentry contacted the Administrative Director of LANL, Defendant Rick Luce, and asked why his password was revoked and why he was not allowed to post.  Defendant Luce informed Plaintiff Gentry that his password was revoked because he did not have an appropriate affiliation with a .gov or .edu institution.  Plaintiff Gentry had attempted to post with a .org affiliation.  No question was raised as to his personal credentials or the validity of the work he attempted to submit.  Plaintiff Gentry made clear that he felt he was being discriminated against and that his Constitutional rights were being abused.

27.
Plaintiff Gentry attempted to contact arXiv and Defendant LANL administration numerous times, but his attempts were never answered.  He then attempted to contact the Director of LANL, Defendant John C. Browne.  Plaintiffs informed Defendant Browne that continued refusal by LANL was a violation of Plaintiff Gentry’s constitutional rights and denied him the ability to bring to the attention of the scientific community his discoveries in a timely fashion.  After three months of inaction, Defendant Browne eventually referred Plaintiff Gentry’s letter to Defendant LANL’s legal counsel.  Counsel for Defendant LANL informed him that he would have to submit his paper as one document and he would have to attain a .edu or .gov affiliation in order to post any work on the arXiv site, that such an affiliation requirement serves as a minimal check on “scientific quality.”  Counsel also informed Plaintiff Gentry that arXiv was concerned that his submission “may dominate the daily news listings and e-mail announcements.”

28.
Plaintiff Gentry’s credentials as a “qualified scientist” have never been directly questioned by anyone at Defendant LANL.  He is a decades-long member of the American Association for the Advancement of Science, the American Geophysical Union, the American Physical Society, the Sigma Xi Research Society, and the New York Academy of Sciences.  He worked for 13 years as a Guest Scientist in the Chemistry Division of the Oak Ridge National Laboratory, during which time he published various papers in such prestigious scientific journals as Science, Nature, the Annual Review of Nuclear Science, Geophysical Research Letters, Physical Review Letters, and EOS, Transactions of the American Geophysical Union.  

29.
arXiv guidelines as posted on the arXiv website do not state a requirement of a .gov or .edu affiliation in order to submit works.  The guidelines do state however, that the purpose of the arXiv password “is to protect against malicious or accidental changes (of posted work) by third parties.”  There is no mention of the password serving as a filtering device.  

30.
Other individuals have and are successfully submitting works to the arXiv database without a .gov or .edu affiliation.

31.
Plaintiff Gentry had successfully posted three other works to the arXiv database during the previous two and a half years utilizing a .com affiliation.  

32.
Plaintiff Gentry had previously submitted a password affiliation change from .com to .org which Defendant Warner received and accepted without comment.

33.
In December of 2001 Plaintiffs Gentry and Orion sent correspondence to Rita Colwell, Director of NSF, explaining the situation with Defendant LANL.  Plaintiffs informed her that LANL’s refusals were a violation of Plaintiff Gentry’s constitutional rights and denied him the ability to bring to the attention of the scientific community his discoveries in a timely fashion.  Plaintiffs did not receive a response. 

34.
Through August of 2001 Plaintiffs Gentry and Orion repeatedly attempted to contact LANL and have his password restored and the ten-part work posted.  Plaintiffs received intermittent responses from Defendant LANL’s counsel that reiterated their earlier policy.

35.
On September 2001, administrative and operative control of the arXiv database was transferred from Defendant LANL to Defendant Cornell University, a statutory college created by the state of New York, answerable to the Board of Trustees for the SUNY system.  Defendant NSF awarded a grant of approximately one million dollars to Defendant Cornell to operate and administer the archive.  Defendants Paul Ginsparg and Simeon Warner both transferred from Defendant LANL to Defendant Cornell as well, retaining the roles they served at Defendant LANL.  Defendant Cornell did not and does not have any guidelines regarding submission and posting of works on the arXiv database.

36.
Plaintiffs contacted Defendant Cornell in March of 2002, stating the situation with Defendant LANL, requesting that Cornell reinstate Plaintiff Gentry’s password and inquiring as to whether Defendant Cornell would follow the procedure as established by Defendant LANL.  Plaintiffs informed the Cornell administration that continued refusal was a violation of Plaintiff Gentry’s constitutional rights and denied him the ability to bring to the attention of the scientific community his discoveries in a timely fashion.  Defendant Edward Weissman responded, stating that members of the Cornell University Library were meeting to discuss Plaintiffs’ request and that they were in the process of adopting guidelines for arXiv.  Plaintiff Gentry was denied by Defendant Weissman the issuance of his password as well as the submission of his ten-part treatise.  Again, neither his credibility nor his work were at all questioned.

37.
 In April of 2002 Plaintiffs contacted Defendant Jean Poland, an associate librarian at Cornell who assists in the administration of arXiv and who is preparing the future arXiv policy guidelines. Plaintiffs informed her that continued refusal was a violation of Plaintiff Gentry’s constitutional rights and denied him the ability to bring to the attention of the scientific community his discoveries in a timely fashion.  Defendant Poland informed Plaintiffs that work was continuing on the development of the guidelines but she refused to reinstate his password, submit his paper, or discuss the merits of his case.

38.
In May of 2002 Plaintiffs contacted Defendant Sarah Thomas, the Librarian for Cornell University and the person directly in charge for the arXiv program at Cornell, regarding the refusals to reinstate his password and submit his papers.  Plaintiffs informed her that continued refusal was a violation of Plaintiff Gentry’s constitutional rights and denied him the ability to bring to the attention of the scientific community his discoveries in a timely fashion.  Defendant Thomas informed him that guidelines would be forthcoming in the “fall” and that it may take several months.  Only after the creation of the new guidelines could it be determined whether Plaintiff Gentry would be reinstated.  She stated that an important member of the guidelines formulation team was on a trip abroad and that it was necessary to await her return.  Defendant Thomas concluded by stating that until the guidelines were published in the fall nothing else could be done.

39.
Despite repeated pleas by Plaintiffs, there has been no action taken by Defendants Cornell, the NSF, or the DOE to reinstate Plaintiff Gentry’s password or to allow the submission of his papers.

GENERAL FACTUAL ALLEGATIONS

40.
Plaintiffs incorporate by reference and reallege paragraphs 1-39 of this complaint.

41.
Defendants discriminatory conduct, their intentional, reckless, and negligent failure to take action to remedy the discriminatory conduct caused Plaintiffs to suffer humiliation within the scientific community, anxiety, and reputational damage which reduced their opportunities within that scientific community.

42.
As a result of Defendants’ conduct, Plaintiffs were deprived the  submission of important scientific work to the scientific community in a timely fashion based on the religious content of that work.  This denial of submission in a timely fashion has had a serious adverse impact on Plaintiff Gentry’s professional and academic career, and Plaintiffs’ credibility in the scientific community.

43.
At all relevant times, Defendants Paul Ginsparg, Simeon Warner, Rick Luce, John C. Browne, Robert L. Van Ness, Edward Weissman, Sarah Thomas and Jean Poland were acting within the course and scope of their employment and under color of state law.

44.
On numerous occasions, Plaintiffs reported the incidents of religious and speech discrimination he suffered to the individual Defendants.

45.
Defendants failed to take steps to address or prevent the harm to Plaintiffs, including, but not limited to, allowing Plaintiff Gentry to submit his scientific work, reinstating Plaintiff Gentry’s password to submit, the application of archive policies uniformly and fairly, properly train and supervise employees so as to prevent such discrimination, educate employees about statutory and constitutional requirements, and the implementation of guidelines and training programs to prevent future discrimination.

46.
The acts and omissions of the Defendants not only failed to remedy, but also fostered and promoted the discrimination suffered by Plaintiffs.

47.
Upon information and belief, Defendants have policies and procedures to prevent and remedy discrimination based on religious beliefs, yet did not do so for Plaintiffs.

48.
Upon information and belief, Defendants have policies and procedures to prevent and remedy discrimination based on the content of an individual’s speech, yet did not do so for Plaintiffs.

49.
The acts and omission alleged above by Defendants were committed with deliberate indifference towards the rights and well being of Plaintiffs.

50.
All of the acts or omission alleged above by Defendants were committed intentionally and purposefully because of Plaintiffs’ religious beliefs.

51.
The acts and omissions alleged above by Defendants were committed intentionally and purposefully because of the content of Plaintiffs’ speech and expression.

52.  
At all relevant times, Defendants Simeon Warner, Rick Luce, Edward Weissman, Sarah Thomas and Jean Poland were acting in a ministerial, operational, and non-discretionary capacity and/or performing ministerial, operational, and non-discretionary functions or duties.

53.
At all relevant times, Defendants Paul Ginsparg, John C. Browne, and Robert L. Van Ness owed a ministerial, operational, and non-discretionary duty to Plaintiffs to take reasonable care in training and supervising their employees and subordinates.

FIRST CLAIM FOR RELIEF
54.
Plaintiffs incorporate by reference and reallege paragraphs 1-53 of this complaint.

55.
The above-described conduct by Defendants violated the rights of Plaintiffs not to be deprived of equal protection of the laws on the basis of religious beliefs under the Fifth and Fourteenth Amendments to the United States Constitution and Article I, §11 of the Constitution of the State of New York and 42 U.S.C. § 1983.

56.
Plaintiffs request that the Court issue an injunction ordering that Plaintiff Gentry have his arXiv password reinstated and his treatise “Flaws In the Big Bang Point to GENESIS, A New Millennium Model of the Cosmos” submitted and posted on the arXiv archive and that the Court award compensatory and punitive damages in an amount to be determined according to proof by Plaintiffs against all Defendants in their individual capacities.

SECOND CLAIM FOR RELIEF
57.
Plaintiffs incorporate by reference and reallege paragraphs 1-56 of this complaint.

58.
The above-described conduct by Defendants violated the right of Plaintiffs not to be deprived of equal protection of the laws on the basis of the content of their speech under the Fifth and Fourteenth Amendments to the United States Constitution and Article I, §11 of the Constitution of the State of New York and 42 U.S.C. § 1983.

59.
Plaintiffs request that the Court issue an injunction ordering that Plaintiff Gentry have his arXiv password reinstated and his treatise “Flaws In the Big Bang Point to GENESIS, A New Millennium Model of the Cosmos” submitted and posted on the arXiv archive and that the Court award compensatory and punitive damages in an amount to be determined according to proof by Plaintiffs against all Defendants in their individual capacities.

THIRD CLAIM FOR RELIEF
60.
Plaintiffs incorporate by reference and reallege paragraphs 1-59 of this complaint.

61.
The above-described conduct by Defendants violated Plaintiffs’ right to freedom of religion under the First Amendment of the United State Constitution, Article I, § 3 of the Constitution of the State of New York and 42 U.S.C. § 1983 by deterring them from exercising their First Amendment rights.

62.
Plaintiffs requests that the Court issue an injunction ordering that the Plaintiff Gentry have his arXiv password reinstated and his treatise “Flaws In the Big Bang Point to GENESIS, A New Millennium Model of the Cosmos” submitted and posted on the arXiv archive and that the Court award compensatory and punitive damages in an amount to be determined according to proof by Plaintiffs against all Defendants in their individual capacities.

FOURTH CLAIM FOR RELIEF
63.
Plaintiffs incorporate by reference and reallege paragraphs 1-62 of this complaint.

64.
The above described conduct by Defendants violated Plaintiffs’ right to freedom of speech under the First Amendment of the United State Constitution, Article I, § 8 of the Constitution of the State of New York and 42 U.S.C. § 1983 by censoring and chilling Plaintiffs’ speech and deterring them from exercising their First Amendment rights.

65.
Plaintiffs request that the Court issue an injunction ordering that the Plaintiff Gentry has his arXiv password reinstated and his treatise “Flaws In the Big Bang Point to GENESIS, A New Millennium Model of the Cosmos” submitted and posted on the arXiv archive and that the Court award compensatory and punitive damages in an amount to be determined according to proof by Plaintiffs against all Defendants in their individual capacities.

FIFTH CLAIM FOR RELIEF
66.
Plaintiffs incorporate by reference and reallege paragraphs 1-62 of this complaint.

67.
Defendants negligently failed to protect Plaintiffs from discrimination.  Defendants’ negligent failure to protect Plaintiffs from discrimination was done in bad faith.

68.
As a result of Defendants’ negligence, Plaintiffs were deprived of the benefits of the submission of important scientific work to the scientific community in a timely fashion based on the religious content of that work.  This denial of submission in a timely fashion has had a serious adverse impact on Plaintiff Gentry’s professional and academic career and reputational damage which reduced Plaintiffs’ opportunities within the scientific community.

69.
Plaintiffs request that the Court award compensatory damages in an amount to be determined according to proof by Plaintiffs against Defendants in their individual capacity.

SIXTH CLAIM FOR RELIEF

70.
Plaintiffs incorporate by reference and reallege paragraphs 1-69 of this complaint.

71.
Defendants Paul Ginsparg, John C. Browne, and Robert L. Van Ness were negligent in failing to adequately train and supervise their employees and subordinates.  Defendants’ negligent failure to train and supervise was done in bad faith.

72.
As a result of Defendants’ negligence, Plaintiffs were deprived of the benefits of the submission of important scientific work to the scientific community in a timely fashion based on the religious content of that work.  This denial of submission in a timely fashion has had a serious adverse impact on Plaintiff Gentry’s professional and academic career and reputational damage which reduced Plaintiffs’ opportunities within the scientific community.

73.
Plaintiffs request that the Court award compensatory damages in an amount to be determined according to proof by Plaintiffs against Defendants in their individual capacity.

REQUEST FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that the Court:


(a)
Issue an injunction ordering Defendant Sarah Thomas, in her official capacity, and/or alternatively Defendant Cornell University to ensure that Plaintiff Gentry’s arXiv password be reinstated and that his treatise “Flaws In the Big Bang Point to GENESIS, A New Millennium Model of the Cosmos” be submitted and posted on the arXiv archive expeditiously;


(b)
Award compensatory damages in an amount to be determined, but to exceed $75,000.00, according to proof by Plaintiffs against all Defendants in their individual capacities;   


(c)
Award punitive damages in such other amount as the jury may determine is sufficient to punish them for and deter others from committing the constitutional violations alleged herein;


(d)
Award Plaintiffs their costs, expenses, and reasonable attorneys’ fees pursuant to, inter alia, 42 U.S.C. § 1988, 28 U.S.C. § 2412 and other federal and state laws;


(e)
Grant such other and further relief as the Court may deem just and proper.

DEMAND FOR JURY TRIAL


Pursuant to Rule 38(b), Federal Rules of Civil Procedure, Plaintiffs demand trial by jury for all of the issue pled herein so triable.

THIS IS THE FIRST APPLICATION FOR EXTRAORDINARY RELIEF, AND NO OTHER JUDGE HAS REFUSED SUCH RELIEF AS IS SOUGHT HEREIN.

Respectively submitted this               day of                               , 2002.

____________________________________

John O. Threadgill, BPR #001102

Threadgill & Associates, P.C.

9725 Cogdill Road, Suite 204

P.O. Box 31979

Knoxville, TN 37930-1979

(865) 675-1500; (865) 675-1567 (fax)
1

