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_______________________________________________Introduction

Primary Points of Concern with House Bill 1 and Senate Bill 1

· Expands statewide testing beyond basic academics.  Protection against this expansion in current statute ORC 3301.0715(C) is repealed.

· Reopens the door to previous Department of Education efforts to assess the affective domain [attitudes and behaviors].  These assessments, possible through the provisions for diagnostic tests, would be state developed and mandated, not locally developed.  

· Does not provide that state developed “diagnostic tests” are public records, even though this provision is maintained for the new “achievement tests.”

· Protection provided in statute ORC 3301.0716(B) that requires state health curriculum model to have oversight by the Ohio General Assembly is repealed.

· Intervention services can be required in both academic and nonacademic areas. These intervention services can be mandated for evening, Saturdays, and summertime.   If students don’t participate, parents could be fined up to $500 and, under certain circumstances, face criminal charges. 

· If parents disagree with the state standards [list of outcomes], they have no options to keep their children out of the testing and remediation loop.

The remaining sections of this briefing book will provide background information and examples of ongoing state policies and practices to substantiate the concerns listed above.  Copies of primary resource material will be made available upon request.
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_____________________________________Legislative Background
July 1987 - Substitute House Bill 231

Bill provided for the establishment of a statewide high school proficiency testing  program for Ohio high school students in public schools.  In the fourteen years that have followed, additional legislation has been enacted to modify and expand these assessments. During this time the Ohio Department of Education has also proposed policies to further establish a system of standards and accountability.

1989 - Am. Sub. S.B. 140
· Defined “competency-based education” [CBE] to include pupil performance objectives, curricula, assessments, and intervention services.

· Required local districts to implement CBE programs for composition, mathematics, and reading only.

· Required local CBE programs to compare satisfactorily with state model programs.


1993 - Am. Sub. H.B. 152
Restrictions on outcome-based education were imposed by the Ohio General   Assembly.  The term “outcome-based education” was renamed “performance-based education” by the Ohio Department of Education. [Removing the Barriers: Unleashing Ohio’s Learning Power, p. 73, ODE, 1993]

· Science and Citizenship were added to requirements for CBE programs

· State Board of Education was authorized to establish additional model CBE programs.

· Local curricula required to be “reasonably comparable” to state model in order to be approved by the State Board of Education.

· State Board of Education was prohibited from amending state minimum standards without the approval of a concurrent resolution in the Ohio General Assembly. In addition, any proposed changes to minimum standards were required to be limited to academic or vocational skills. [NOTE:  This restriction was placed on the State Board of Education due to proposed minimum standards [2/93] that created considerable public opposition. See ODE timeline.]
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1994 - Am. Sub. H.B. 715 

         Ohio General Assembly sought to preserve local control.
· Prohibited the State Board of Education from requiring districts to utilize state model curricula [NOTE:  This restriction was placed on the State Board of Education due to continued concerns with standards developed by the ODE and brought to the State Board of Education, 11/93. See ODE timeline.]

1995 - Am. Sub. H.B. 223 [amendment to  ORC 3301.0715]
          Ohio General Assembly sought to limit state testing to academics.
· Prohibited the State Board of Education from requiring districts to conduct performance-based assessments in subject areas beyond composition, mathematics, science, citizenship, and reading. [NOTE:  This restriction was placed on the State Board due to continued concerns with ODE policies and practices.]


1997 - Am. Sub. S.B. 55
          Ohio General Assembly sought to establish an accountability system.  The fact 

          that the accountability system was based on flawed assessments  has caused a 

          myriad of problems.
· Changed minimum graduation standard to tenth-grade proficiency level.

· Established requirement that actual content of Ohio Proficiency Tests (administered the previous year) be made available to the public. [NOTE:  This change in law was made in response to a lawsuit filed by a parent who was denied access to his daughter’s OPT.  This case culminated in a ruling by the Ohio Supreme Court (#96-1997) that the “OPT examinations clearly fall under the definition of a public record… Because ODE develops, owns, and maintains the OPT materials, they are considered public records under R.C. 149.43.”]
· Instituted the “fourth-grade reading guarantee” – required that fourth grade students be retained if they do not pass the reading section of the fourth-grade OPT [A loophole was included to allow the principal and reading teacher to promote any such student].

· Increased Carnegie-units required for graduation to 21.

· Established state performance standards for school districts.  Of these standards, 16 of the 18 were based completely on OPT results.

· Required districts to be categorized as efficient, in need of continuous improvement, academic watch, or academic emergency – depending on the number of state performance standards met.
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1998 - Am. Sub. H.B. 850
          Ohio General Assembly recognized a need to have oversight of state standards in   

          health education.
· Prohibited the State Board of Education from adopting a state curriculum model in health until the model is approved by the Ohio General Assembly through a    concurrent resolution.  [NOTE: This provision was a result of controversial training in sex education implemented by the ODE using funds from the Centers for Disease Control. CDC contract/cooperative agreement #U87/509010-06]

1999 - Am. Sub. H.B. 282
          Ohio General Assembly recognized the need to have oversight in the use of   

          Federal funds for sex education.
· Funds from the Centers for Disease Control  [CDC] for controversial sex education programs were frozen until public hearings were held and the Ohio General Assembly could review and approve a spending plan.


2000 - HCR 49
· Public hearings were held on spending plan for CDC-funded sex education programs.  The spending plan was not approved.  Federal funds for how-to-make-sex-enjoyable education programs were returned to the CDC.                           [CDC contract/cooperative agreement #U87/509010-08]

2000 - OAC 3301-35
          State Board of Education/ODE ignores legislative prohibition.
· State Board of Education approves minimum standards for Ohio schools, which includes requirements for performance-based assessments in 13 areas, including health.  This requirement violates the prohibition placed on the State Board established in 1995 [Am. Sub. H.B. 223, ORC 3301.0715(C)].
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___________________________Ohio Proficiency Tests: Background

 Loss of External Audit
The state requirement for districts to administer “norm-referenced assessments” [i.e. Iowa Test of Basic Skills, California Achievement Test, etc.] was eliminated in 1992.  Without the continued use of these assessments, Ohio lost a baseline of data upon which to compare student achievement. 

 Complete Dependence on an Internal Audit  

The Ohio Proficiency Tests are “criterion-referenced assessments.”  The purpose of this type of assessment is to determine whether or not a student has mastered a set of pre-determined outcomes.  Student performance on these state assessments does not guarantee that the child is on grade level.  It merely reflects mastery of the “list.”

 The “list” of outcomes for the Ohio Proficiency Tests is developed by the State. The “mastery standard” or the cut off scores for passing are determined by the State. This system is completely dependent upon the focus of the “list” of outcomes.  It is not designed to provide an indication as to whether a given student’s academic achievement is better or worse than the average. This system is flawed due to the fact that the list of objectives and scoring criteria can be manipulated to get the results sought by the State.

 Dumbing down the Tests – Manipulating the Results  - December 13, 1994  

     Assuming that the 4th grade Proficiency Test should set a standard for satisfactory    performance in 4th grade, State Board of Education member Virgil Brown offered a resolution to increase the cut-off score recommended for passing the test from 50% to 70%.   Mr. Brown asserted that to allow 4th grade students to be deemed proficient at a 50% passage rate is “misleading to the parents, teachers, and to fourth graders.”

State Superintendent Ted Sanders responded as a part of the Board’s discussion, “If we are forced in the future, in the developmental work, to make sure that we have percentage scores that are at and/or above a 70% level, means we will have to reframe the whole approach that we use in test development, to make sure that we have sufficient items that are of lower difficulty, which will make our tests less informative as a diagnostic tool than what this test now will be.”
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______________________Ohio Proficiency Tests: Sample Questions

Most of the State performance indicators have been dependent upon a criterion-referenced assessment system.  Below are examples of actual OPT questions, which were developed based on lists of state competencies.
4th grade [1998] Citizenship

Ms. Burger runs a pretzel factory.  Which of the following does she need to make pretzels?

A.  Fruit         B. Flour            C.  Frosting

This question has no academic value.  Many nine-year olds who have been to a mall know that all three ingredients could be used to make pretzels.

4th grade [1998] Citizenship

In which activity is land used?

A.  Mining coal        B.  Writing a book       C.  Painting a picture

This question has no academic value.  There are actually two possible answers if the painting is one of a landscape.

4th grade [2000] Citizenship

The soil in the Till Plains of Ohio is very good for growing crops.  What is much of the land there used for?

A.  Mining

B.  Fishing

C.  Farming

6th grade [1999] Science

Denmark is a democracy with a special public official called an ombudsman.  The ombudsman looks into citizens’ complaints against actions by the government.  What is this an example of?

A.  How the Danish people register to vote for government leaders

B.  How the Danish people influence their government

C.  How the Danish people buy their property

D.  How the Danish people make a living

6th grade [2000] Reading

As used in the selection, goodly means:

A.  Virtuous

B.  Fairly large

C.  Very curious

D.  Well-meaning

Out of 36 questions on the entire 6th grade reading test, this is the only question which requires the student to give the contextual definition of a word.
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6th grade [1998] Science

School districts usually require new students to show proof of vaccinations or a record of a doctor’s examination. Why do school districts have this requirement?

A.  It is used to help schools decide where to place certain students.

B.  It helps protect the students and other people from infectious diseases.

C.  It is used to find out how many students will eat in school lunch programs.

D.  It is used to tell whether a school district needs more doctors to look after people.

This question is asking for the child’s opinion.  It has no academic scientific value.

9th grade [1998] Mathematics

About how long is a new, standard-sized pencil?

A.  7 inches      B.  7 pounds      C.  7 yards     D.  7 ounces

This question does not represent a high academic standard.

9th grade [1998] Citizenship
A map of the world is provided, with the letter A placed on the United States; the letter B placed on Brazil; the letter C placed on Russia; and the letter D placed on Australia.

Question: “Which letter on the map above is inside the United States?”

This question does not represent a high academic standard. Similarly simple questions require the students to identify which state is Ohio on a map of the United States and the location of Washington D.C. on a map of the United States.

9th grade [1998] Citizenship

Which one of the following may be a disadvantage of a democratic system?

A.  An uninformed public has the right to vote.

B.  A single leader may enact laws that take away people’s rights.

C.  Citizens may have no legal means to express dissatisfaction with the government.

D.  The government may consist only of appointed officials

Our system of government is not a democracy.  It is a constitutional republic.  There is no academic value to this question.

9th grade [2000] Citizenship

Which of the flags above represents the United States today? [4 pictures of flags are given]

This is a multiple choice question, which does not have a high academic value for 9th grade.

9th grade [2000] Citizenship

All of the following have contributed to cultural diversity in the United States EXCEPT:

A.  Religious freedom

B.  Immigration restrictions
C.  Economic  opportunity
D.  Democratic  government
The correct answer is “immigration restrictions.”  There is an implication here that immigration restrictions are a negative governmental policy. 
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_____________Ohio Department of Education: Standards Timeline

April 9, 1992 

State Superintendent Ted Sanders charged State Board of Education committee to “restructure the standards so that they focus on the skills, knowledge, and attitudes that students will need to live, learn, and work in a global society.”

February 1993

A draft of graduation standards was sent out to the public in the form of surveys.  The ODE had proposed a list of 25 “measurable outcomes” to “define what students should know, be able to do, and be like upon graduating from high school.”  These included:

· The student will function as a responsible family member.

· The student will maintain physical, emotional, and social well-being.

· The student will demonstrate appropriate interpersonal skills.

· The student will work cooperatively with others to solve problems.

· The student will make decisions that conserve and enhance the environment.

· The student will establish priorities to balance multiple life roles.

This list generated a “firestorm” of public controversy.  Citizens asked how the State would be able to assess these areas of the students’ attitudes and values to a pre-determined mastery standard?  
The Ohio General Assembly responded by placing restrictions on the development of standards – academic and vocational skills only [section 159 of HB152] and requiring the approval of minimum standards by the entire Legislature.
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September 1993
Another draft of graduation standards was brought to the State Board of Education.  The list had grown from 25 measurable outcomes to 412.  These outcomes were divided into the academic content areas.  These included:

· The student will demonstrate curiosity, open-mindedness, and skepticism in civic behavior.

· The student will tolerate ambiguity and paradox.

· The student will identify and implement strategies and habits for maintaining or improving

     personal, family, and societal well-being.

· The student will maintain physical, emotional, and social well-being.

· The student will exhibit positive attitudes toward self and others.

· The student will develop healthy coping strategies.

· The student will develop interpersonal skills to live and work harmoniously in society.

· The student will exhibit a realistic and optimal sense of well-being.

The Ohio Department of Education ignored the directive of the Ohio General Assembly [amended to HB152] to stick to academic and vocational skills.


May 1997  



ODE attempted to put in performance-based standards without providing the “list.”
The State Board of Education approved these new standards “in principle.”  These standards were written as changes to the Ohio Administrative Code.  Changes in state law were needed before the State Board could proceed with the JCARR [Joint Committee on Agency Rule Review] process and a final vote.

Within these standards, proposed rule 3301-35-03 would have allowed students to be granted a diploma upon achievement of state-adopted competencies in 10 subject areas, including health.  However, the difference this time was that the Ohio Department of Education did not provide the “list” of competencies upfront.

In a letter to State Board President Jennifer Sheets [6/30/97], Governor Voinovich asked why the “list” wasn’t provided.  Mrs. Sheets responded [7/17/97] as follows: “As you know the State Board tried this very approach unsuccessfully in 1993 when we began the work of revising the standards.  Based on that experience, the Board decided that it was important to first get agreement on a framework for a competency-based education system before identifying specific competencies…”  

In essence, the General Assembly was being asked to sign a “blank check.”  Sufficient changes were not made in law to support these regulations.  Therefore, the May 1997 version did not move forward.
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1998 - Joint Council of the State Board of Education and Ohio Board of Regents 

· Began developing a “seamless K-16 educational system” [Joint Council mtg. 9/15/98]

· Contracted with Council for Basic Education to draft “common expectations” [the state “list”] for English language arts, math, science, social studies, foreign language, and the arts.   Note:  ODE described these “common expectations” or competencies as the foundation for an aligned system between what is taught and tested.
November 1999
State Superintendent Susan Zelman presents State Board of Education with a report that outlined implementation strategies for a completely aligned educational system. [Meeting the Challenge of High Expectations, ODE, 10/28/99] 
Implementation strategies included:

· Expansion of state assessment system aligned to the common expectations

· State-developed end-of-course exams 
· Increased intervention authority for the ODE
· Redesign of the EMIS system to include individual student identifiers
· Alignment of college admissions standards with the common expectations.
March 6, 2000
· Joint Council’s draft of common expectations include English Language Arts, Math, Science, Social Studies, the Arts, Foreign Language, and Lifelong Learning.

Note:  “Lifelong Learning” expectations included standards that directly measure the attitudes and behaviors of students.  Once again, the ODE sought to lay the foundation for assessing knowledge, skills, and attitudes. Measurable competencies in the 3/6/00 draft included: 
· Demonstrate respect and empathy for others.
· Show concern for the well-being of others.
· Monitor and correct large group performance.
· Resolve divergent interests into a common purpose.
It is certainly important for students to be respectful and concerned about others.  However, it should not be within the authority of the State to establish a mastery standard for the behavior of students.  Seven years after the original “list” of 25 outcomes were proposed, the State continued to cross the line to “define what students should be like upon graduating from high school.” [An Invitation to the Future: Raising Expectations and Achievement, ODE marketing brochure, 1993]
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April 19, 2000
· Governor’s Commission for Student Success began meeting for the purpose of formulating recommendations to the Ohio General Assembly that would improve Ohio’s schools.

· Work of the Joint Council in finalizing common expectations [standards] was put on hold until after the Commission released its findings.
December 12, 2000
· State Board of Education approved changes to OAC 3301-35-01 through -14.

· These rules provided the framework for what was to be included in the final report of the Commission, released two days later. [Expecting More: Higher Achievement for Ohio’s Students and Schools, Governor’s Commission for Student Success, Dec. 14, 2000]
Concerns with new mandates in the administrative rules [3301-35] include:

· Performance-based assessments were expanded to 13 subject areas, including health.  [3301-35-01 and 3301-35-04]

· Local courses of study will be based on state model curriculum [3301-35-04], which contradicts rule -01 which describes the models as non-binding samples.
· Mandated involvement of social services [3301-35-06] in determining the goals, objectives, and strategic plans of the school district  [3301-35-02].
January 2001  

 House Bill 1 and Senate Bill 1 were introduced.
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____________​​_______​State Performance-Based Standards in Health​​​​​​​​​​​​

While the Ohio Department of Education has consistently sought to establish policies to compel districts to implement performance-based standards in health, the Ohio General Assembly has consistently protected local districts from intrusive state policies in this area…until HB1/SB1 were introduced.

HB1/SB1 completely repeals all protective language from statute in the area of health education.

Consider the following stated intentions of the Ohio Department of Education:

· “The district school board shall grant a diploma to learners who achieve state-adopted basic level competencies…in health and physical education.” [Rule 3301-35-03(A)(3)(C) adopted “in principle” on 5/12/97]

· “…Ohio Department of Education will create a plan for statewide annual assessing of student HIV and pregnancy prevention skills and knowledge.” [ODE contract with CDC for FY98 and FY99]

· ODE health education consultant “…will assist Ohio’s local education agencies with curriculum redesign and performance assessments…”  [ODE contract with CDC for FY98]

· “Ohio presently does not require a proficiency test [in health].  Local districts, however, will be required to conduct and report the results of standardized, district-wide health and physical education assessments after the State Board of Education adopts “Ohio’s Model Competency-Based Health and Physical Education Program.” [ODE contract with CDC for FY98]

· ODE will provide technical assistance to local school personnel for performance-assessed education as part of comprehensive health education. [ODE contract with CDC for FY99]

· Controversial CDC “Programs that Work” were identified by the ODE as being “part of a competency-based curriculum framework being developed by the ODE for comprehensive Health Education…” [ODE contract with CDC for FY99]

· ODE Health Education Consultant coordinates training for the CCSSO/SCASS assessments.*  [ODE contract with CDC FY2000]

· ODE awards $10,000 grant to a statewide health organization to “participate in writing assessments based on the proposed state model for Health and Physical Education.” The contract is dated 9/27/99.  The draft health assessment objectives were filed with the ODE on September 15, 2000.

*SCASS: State Collaborative on Assessment and Student Standards
SCASS is a project of the Council of Chief State School Officers.  Ohio is one of 30 states participating in developing health assessments based on state competencies.  SCASS assessment training in Ohio has already been initiated.  
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Sample SCASS question:

Which of these choices is the MOST effective way to avoid getting a sexually transmitted disease (STD)?

a.  Having sexual intercourse only with people you know

b.  Limiting the frequency of sexual intercourse

c.  Always using a latex condom and foam during sexual intercourse

d.  Having only oral sex with your partner.

[Note:  None of the SCASS selected responses would protect anyone from HPV, the leading cause of cervical cancer, killing more women than AIDS.  Notice abstinence is not a choice in this selection.]

Even though the funding for FY 2000 CDC agreement with Ohio was rejected by the Ohio General Assembly, the controversial programs continued to be promoted.  On February 24, 2000 ODE and ODH staff participated in a conference [“Health is Academic”], which disseminated materials endorsing the use of Becoming a Responsible Teen,  Be Proud! Be Responsible! and Reducing the Risk.  These are the programs that the ODE has linked to the development of Ohio’s model health curriculum. [CDC contract with ODE for FY99] 
Sample lessons:
[Jemmott, L.S., Jemmott III, John B., and McCaffree, Konstance A. (1996) Be Proud! Be Responsible!, Select Media, Inc., New York, NY.  This curriculum was made possible by grant no. U63/CCU 106174-04 from the U.S. Centers for Disease Control]

 Role-play activity [pp. 68-69]: The question is posed, “Is oral sex safe?”  The suggested response is “Yes.” “When performing oral sex on a woman, you can protect yourself and your partner by placing a dental dam over the vulva. You can make your own dental dam by slitting a condom the long way and opening it up.”

 Condom Use Skills Lesson [p. 78]:  “We know that using condoms makes sex safer…In some cases, you may have to overcome your partner’s reluctance.  However, if you choose to have vaginal, anal, or oral sex, slipping into a condom is an important step to staying safe.”

 “How to Make Condoms Fun and Pleasurable” [pp. 78-80]:  Facilitator is instructed to give the 13 suggestions to the students to make condom use more pleasurable.  These include, “Hide them on your body and ask your partner to find it.”;  “Tease each other manually while putting on the condom.”; “Have fun putting them on your partner - pretend you are different people or in different situations.”… “Once you and a partner agree to use condoms, do something positive and fun.  Go to the store together. Buy lots of different brands and colors.  Plan a special day when you can experiment. Just talking about how you’ll use all of those condoms can be a turn on.”
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____________Summary of  Concerns with House Bill 1/Senate Bill 1

Two Assessment Systems Operate in Tandem
1.  The system of achievement tests is essentially a renaming of our current system of proficiency tests.  Changes are made in which tests are administered in which grades, but essentially it is still a criterion-referenced system aligned to a state list of outcomes [standards] in reading, writing, mathematics, social studies, and science. [ORC section 3301.0710]

2.  The legislation also establishes a system of diagnostic tests.  A diagnostic test is given a functional definition in section 3301.079(D)(1):  “The diagnostic test shall be designed to measure student comprehension of academic content and mastery of related skills for the subject area and grade level covered by the standards.”  Therefore it has the same function as an achievement test – which has the same function as the proficiency tests.  A diagnostic test is still a criterion-referenced test developed by the state based on a list of state outcomes.

Diagnostic Tests: Unlimited Authority for ODE Without Public Accountability  

 The state board of education is given carte blanche authority to develop a list of outcomes, aligned model curriculum [3301.079(B)(C)] and aligned diagnostic tests in ANY subject and for ANY grade level.  School districts are required to administer these tests beginning the first school year following the development of the assessments. [3301.079(E)(1)]  This will enable the ODE to reach its long-term goal of mandating statewide assessments in health.
 There is NO PROVISION for the diagnostic tests to be an open public record.  This means the public will not have access to the more controversial areas of state testing. The achievement tests will continue to be open “public records.”  [3301.0711(N)]

Previous General Assembly Oversight and Protection Repealed
​

· The protection against requiring performance-based tests in areas beyond “basic academics” would be REPEALED.  Currently ORC section 3301.0715(C) states “…nor is a school district required to develop any assessment method to measure any performance objectives other than those specified in division (A) of this section.”  Note:  Division (A) currently specifies composition, mathematics, science, citizenship, and reading.  This protection has been deleted in HB1/SB1.
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· The protection provided by giving the Ohio General Assembly oversight of the state health curriculum model would be REPEALED.  Currently ORC section 3301.0716(B) states, “The State Board shall not adopt a model competency-based education program in health or physical education until the General Assembly has approved the model program through the adoption of a concurrent resolution.”  This protection has been deleted in HB1/SB1.

· The new section 3321.041 mandates that the student participates in the intervention services offered “beyond the normal school day, school week, or school year” for students who do not master the state outcomes measured in the achievement tests and the diagnostic tests.  Parents are required to send their children to these intervention sessions.  Parents who “violate” this “obligation” are placed under the jurisdiction of the juvenile court [3321.38(A)].  If convicted, the parent could be fined up to $500.  In circumstances in which the child is labeled a chronic or habitual truant, the parent could face criminal charges.  This essentially extends compulsory education to evenings, weekends, and summer!
Note:  Under these circumstances, if the parents disagree with the focus or content of the state outcomes [standards] in nonacademic areas they have NO RIGHTS to keep their child out of the teaching, testing, remediation loop.  These sections make the opt-out for venereal disease education meaningless!  There are NO opt-outs for the diagnostic tests or the intervention services!
In Summary:
In 1993, legislators had an honest opportunity to evaluate what would be required of students in a statewide outcome-based system because the ODE had developed a list of outcomes and was in the process of securing public input on the new graduation standards.  The proposed outcomes were so controversial that legislators put protections in place against testing a child’s attitudes/behaviors/beliefs [the affective domain] as the ODE had proposed.   The difference this time is the ODE/State Board of Education is seeking the framework for a redesigned assessment system without giving legislators an opportunity to first  “look inside the box.”  Essentially the ODE is seeking to put the system in place first, and they will show us the list of outcomes later.  Under this circumstance, the General Assembly is being asked to sign a “blank check” at the expense of parental rights and local control.

The Ohio Department of Education has not yet developed a credible assessment system. Therefore, it would not be beneficial to Ohio’s children to give the ODE unlimited authority to expand the assessment system, without first rebuilding the public trust.
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